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Competition law in India has developed 
significantly since the coming into 
force of the Indian Competition Act 
2002 (“Competition Act”).  The 
nation’s sector-wide competition 
authority, the Competition Commission 
of India (“CCI”), has already built up 
a reputation as a serious antitrust 
enforcer.  While the system of public 
enforcement is advanced, the private 
enforcement of competition has yet to 
fulfil its potential.

After a tumultuous start where the 
Competition Act was challenged 
on constitutional grounds, the main 
behavioural provisions of Indian 
competition law contained in sections 
3 and 4 of the Competition Act dealing 
with, respectively, anti-competitive 
agreements and abuse of a dominant 
position, came into force in 2009, 
followed by sector-wide merger control 
in 2011.  

The competition regime in Indian drew 
some inspiration from more established 
competition laws internationally 
including those of the EU and UK 
and, to a lesser extent, the United 
States.  Indeed, section 3 and 4 are 
derived from, or at least modelled on, 
Articles 101 and 102 of the Treaty on 
the Functioning of the EU which are 
themselves mirrored in the Chapter 
I and Chapter II prohibitions of the 
UK Competition Act 1998.  In view 
of the similarity in the substantive 
law provisions, it is useful to cast a 
comparative glance to consider why 
India’s private enforcement regime 
has not burgeoned in the same way 
as its public counterpart especially 
given the renewed emphasis on private 
enforcement I recent years particularly 
in the EU.  After almost a decade 
of debate the European Parliament 
approved a new EU directive on 
private damages for infringements of 

competition law (Directive 2014/104/EU, 
the “Damages Directive”). 

The Directive states that 
it is designed to ensure 
that “anyone who has 

suffered harm caused by an 
infringement of competition 

law…can effectively 
exercise the right to claim 

full compensation”.  
The broad aim of the Directive is 
to address the impediments to the 
effective enforcement of competition law 
in the majority of Member States and 
to establish minimum standards and 
approaches in the procedural rules. The 
UK Consumer Rights Act 2015 reflects 
similar trends.
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The legislative framework in India 
currently curtails private enforcement 
of competition claims and creates a 
multi-layered appeal structure.  There is 
no procedure for so-called ‘standalone’ 
competition law actions independently 
of a finding of a violation through the 
public enforcement system.  As a result, 
parties who are harmed by a breach of 
India’s competition law are limited to so-
called ‘follow-on’ actions.  An application 
for compensation can only be made 
before National Company Law Appellate 
Tribunal (“NCLAT”) after the CCI or the 
NCLAT has made a determination that 
there has been a contravention of the 
Competition Act.

Any person who is aggrieved by a 
CCI order can file an appeal before 
the NCLAT within 60 days of the 
communication of the order (section 
53B, Competition Act).  An appeal can 
be made to the Supreme Court against 
orders of the NCLAT within 60 days of 
the communication of the order (section 
53T, Competition Act).  Such appeals 
may be made based on issues of fact or 
substantive law.  

As a result, a claim for 
compensation can only be 
started before the NCLAT if 
there has been a finding of 
an infringement by the CCI 
or the NCLAT (section 53N, 

Competition Act).  
The category of potential claimants 
includes any enterprise or person who 
has suffered loss or damage as a result 
of a contravention of the Competition 
Act, the central or state government or a 
local authority.  The role of third parties 
is limited both at the administrative stage 
and before the NCLAT. Third parties 
cannot be a party to the case before the 
CCI and cannot file an appeal before the 
NCLAT on a finding of no infringement 
by the CCI or the NCLAT.

A claim for compensation may be 
lodged before the NCLAT immediately 
following a CCI decision finding 
that there has been an infringement 
regardless of whether there has been 
an appeal to the NCLAT. However, the 
appellate structure contributes to a 
further delay in reaching finality in such 
actions.  The NCLAT has also shown 
some deference to the Supreme Court 
by putting a stay on private enforcement 
while an appeal to the Supreme Court is 
pending.

There is currently a dearth of case 
law on such important matters as 
standing to bring private claims for 
compensation, limitation and the 
stage at which such claims may be 
made.  In Food Corporation of India v 
Excel Crop Care Ltd and Ors (“Excel 
Corp”) the NCLAT addressed some 
important questions.  It found that a 
limitation period of three years was 
reasonable as compensation claims are 
monetary claims and this period starts 
from the date of the Supreme Court’s 
decision.  However, this decision is itself 
on appeal to the Supreme Court so 
does not conclusively determine these 
issues.

There remain many unresolved 
questions and issues which create 
challenges for would-be private litigation 
claimants. The disclosure regime 
applying to such claims is undeveloped 
and it is unclear how confidential 
information will be protected.

 

Another open question relates to 
the status of leniency applications.  
The majority of the competition law 
jurisdictions worldwide and in Asia in 
particular offer some form of immunity 
or reduced penalties in return for 
cooperation by the company concerned 
with a competition law investigation.  
Leniency will only be attractive to 
business if the net benefit to the 
company exceeds the real and likely 
penalty.  The lack of decisional practice 

or guidance on the likely level of penalty 
or the potential size of the reduction 
for leniency can seriously undermine 
a country’s leniency policy and with it 
the ability to root out and successfully 
prosecute cartels.  Although Indian 
competition law allows for leniency 
there are no detailed guidelines on the 
circumstances in which leniency will be 
available.  There is a lack of clarity in 
terms of nature and quality of evidence 
that is required for the applicant to 
qualify for leniency.  There is no 
guidance on the extent to which the 
CCI will permit disclosure of leniency 
documents to private litigants and third 
parties in private damages actions in 
India or elsewhere.

There is similarly limited information 
on the approach to calculation of 
compensation although the reference 
to “loss or damage shown to have been 
suffered” suggests that the measure 
will be compensatory.  It remains to be 
seen whether the NCLAT will award 
exemplary or punitive damages.  In 
principle, the administrative penalty 
imposed by the CCI is not relevant to 
the level of compensation awarded 
to a private claimant.  Anecdotal 
evidence suggests that claimants are 
not deterred from seeking a significant 
uplift to reflect the harm they claim to 
have suffered.  Following the CCI’s 
imposition of a penalty of INR550 
million (approximately USD7.3 million) 
on the National Stock Exchange for 
abuse of dominance, the informant in 
the case MCX Stock Exchange Limited 
made an application for compensation 
for INR8.5 billion.  In Excel Corp, it is 
understood that the claimants have 
filed for compensation for their actual 
losses, 18% compound interest and 
litigation and legal costs.  It remains 
to be seen whether these claimants 
will be successful in their claims for 
compensation or whether they will 
settle.

The majority of Asian competition 
regimes permit standalone and follow-
on private rights of action, whether 
through the general courts or as in 
Indonesia via a quasi-judicial procedure 
of the competition authority.  India is 
not alone in curtailing private damages 
actions and to limit these to follow-on 
actions.

The right of private action following 
a breach of competition law has 
been curtailed under Hong Kong’s 
competition regime.  Private actions 
based on infringement of the Hong 
Kong Competition Ordinance can 
only be brought after the Competition 
Tribunal has ruled that there has been 
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a violation following an application by 
the Competition Commission for the 
imposition of a fine or an order to stop 
the infringing practices.  By contrast, 
in China parties to a monopolistic 
agreement who have suffered loss as 
a result can bring damages claims in 
the courts.  There is no requirement 
for there to be a prior finding of 
infringement by a competition agency.  
Unlike the position in the EU, most 
competition law private enforcement 
claims in China tend to be standalone 
rather than follow-on actions.

Private claimants are assisted in 
follow-on actions by the prior finding 
of infringement by the competition 
authority.  India’s competition law 
also contains evidential presumptions 
which assist claimants. For example, 
horizontal arrangements, relating to 
price fixing, limitations on production or 
supply, market sharing and bid rigging, 
are presumed to have an appreciable 
adverse effect on competition in India 
under section 3(3) of the Competition 
Act.  Proving harm in such cases as 
information exchange would be an 
additional burden in the absence of 
a prior finding of infringement by the 
CCI.  However, there is no reason 
why a developed private enforcement 
regime cannot supplement the public 
regime in both standalone and follow-on 
actions.  The EU Damages Directive 
contains a number of measures which 
will be attractive to claimants including 

a presumption that a cartel caused 
harm, standard disclosure rules across 
the Member States, confirmation that 
indirect purchasers may bring claims 
against cartelists and recognition that 
co-cartelists (with the exception of 
leniency applicants) are jointly and 
severally liable for the full loss caused 
by the cartel.

Despite the more limited published 
information on the extent of private 
competition law litigation in India, the 
writer has anecdotal experience of 
such claims featuring in commercial 
negotiations as part of an overall 
litigation strategy involving both public 
and private claimants and defendants.  
Substantive competition law claims also 
feature in arbitrations with their seat 
in India where, owing to the nature of 
those claims, the substantive theory 
of harm and the resulting awards 

do not typically become public.  The 
writer has also appeared as an expert 
witness on matters of international 
law in such proceedings where the 
tribunal has considered approaches 
under other comparable legal regimes.  
These experiences are not unique 
to any one sector although there is a 
striking similarity in the types of cases 
which are being considered in antitrust 
proceedings worldwide. Examples in 
the UK/EU with counterparts in India 
of which the writer has experience 
include claims for access to essential 
facilities in regulated sectors, access 
to IPR, resale price maintenance and 
restrictions in online selling.

The direction of travel bears testimony 
to the increasing maturing of India’s 
competition law regime.  A specialist 
bar that has grown up where skills of 
economic literacy are as highly prized 
as technical legal knowledge.  In that 
respect, India’s competition law regime 
is not that dissimilar from other modern 
competition regimes where a major part 
of private actions takes place below the 
radar.  However, the difference is the 
lack of a credible threat of a standalone 
claim which does not currently exist and 
the limited agency guidance which, if it 
was available, would give private claims 
more legitimacy and predictability.

Private competition law enforcement is 
gaining momentum internationally.  It 
may be expected that it is not so much 
a question of “if” but “when” these 
claims become more of a reality in 
India.  At the time of writing there are 
no specific reform proposals which 
are under public consideration, but a 
committee has been established to 
review the Competition Act.  Now, over 
two decades after India’s competition 
regime took its first steps it has rightly 
come of age.  Now might well be the 
right time to consider amending the 
existing legal framework and issuing 
guidance on such important matters as 
damages methodology and collective 
claims.  


